Romptete exaent? We and tee 
STATE LIBRARY 


JUL 13 1898 
STATE JMOUBE,1 BOSTON, 


COMMENT 


MONTHLY 


Per year 50 cents Per number 5 cents 


Entered at the postoffice at Rochester N Y as second class matter by 
THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 


Summer Bargains 


Examine carefully the list of 
second-hand books on the col- 
ored inset in this number. It 
will pay you. 

We offer you these bargains to 
clear our shelves, and all prices 
are subject to sale, so do not 


delay. 


The Lawyers’ Co-Operative Publishing Company 


Rochester New York 


Hn 





RICE 


ON THE 


Law of Evidence 


3 vols $15 


(4th edition) 


EHIS, the latest and most conspicu- 

ous success in modern legal text- 
books, is not a classic, or intended as 
such; not juridical history, or meta- 
physical refinements, but a modern 
tool for working lawyers, consistent, 
homogeneous, and practically useful 
every day. 

Divided into two parts, Vols. 1 and 
2, $10, treat on CrviL EVIDENCE, and 
Vol. 3, $6, on CRIMINAL EVIDENCE, 
and its 23,000 citations cover every 
point of the law on the subject. The 
busy lawyer wants a precedent for 
each point he makes, and that is what 
this work furnishes, 
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ing nice questions in evidence are 
treated in extenso. 
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staff gives an exhaustive presentation of the 
adjudged cases on the questions involved. 

We have added to the work as, an invaluable 
feature in this connection, an appendix on the use 
of scientific books and treatises as evidence. 
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aii ect. This work is at once an intelligible and 
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William B. Gilbert. 


In the ninth circuit of the Federal courts, 
which includes the states of California, Ne- 
vada, Oregon, Washington, Idaho, and Mon- 
tana, the senior in commission as circuit judge 
is William B. Gilbert of Portland, Or. He 
was appointed to that position by President 
Harrison, on March 18, 1892. At that time 
Judge William W. Morrow was district judge, 
and his appointment as circuit judge was made 
May 20, 1897. 

Judge Gilbert is a native of Virginia, and 
was born in 1848. He removed to Williams 


town, Massachusetts, when quite young, and | 


was educated at Williams College. After 
graduating from that institution, he entered 
the law school of Michigan University. After 
completing his law course, he went to Oregon 
in 1871, and engaged in the successful practice 
of the law. He was elected to the legislature 
of that state in 1888. His appointment to the 
circuit court of the United States was made 
only a few months after the organization of 
the United States circuit court of appeals for 
the ninth circuit, so that his judicial career is 
nearly coextensive with the life of that court. 

Among the many opinions of great impor- 
tance which have been delivered by Judge 
Gilbert is that in the case of The Willamette 
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Valley, 29 U. S. App. 447, holding that a 


| Steamship operated by a receiver, if taken to 


another jurisdiction in the regular course of 
business, may be seized in admiralty on a 


Rochester, N. ¥. | maritime lien for supplies there furnished. 
; That in the case of Pacific Rolling Mills 2. 


James Street Construction Co. 29 U. S. App. 
697, holds that a materialman cannot, under 
the statutes of Washington, have a lien ona 
cable street railway because the land is not 
subject to a lien. His decision most widely 
talked of is doubtless that in United States ». 
Stanford, 44 U. 8. App. 68, in which he de- 
nied the right of the United States to recover 
in its suit for over $15,000,000 against the 
estate of Leland Stanford. This decision was 
affirmed unanimously by the Supreme Court 
of the United States in 161 U.S. 412. 


A Queer Voice. 


The New York ‘‘ Voice ” says: ‘‘ The propo- 
sition to raise money for the expenses of the 
war with Spain by an additional tax on beer 
must be distasteful to every right thinking 
prohibitionist. 
Cuba with the money that has been the price 


To wage a war for freedom in 


| of slavery and death to thousands of our people 


is a tremendous solecism.” This proceeds on 
the theory that taxation is a privilege or favor 
which encourages and fosters the business that 
is taxed, instead of being a burden which, so 
far as it goes, tends to repression or restric- 
tion. It means free whisky and taxed milk ; 
free tobacco and taxed flour. With such 
reasoning as this in their leading organ, pro- 
hibitionists need not wonder that their party 
gets little respect from the great majority of 
the people. 
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The Bacillus of Suspicion. 

There is a peculiar brood of men, some of 
whom have been deemed to possess much in- 
telligence, who have developed a morbid sus- 
picion of plots and conspiracies. One 
clares that the delay in conquering Spain has 
no excuse except ‘‘ to give time for the infam- 
ous bond scheme to get through Congress.” 
Another, who bitterly attacks the government 
for making any war on Spain, and says that 
we should stop instantly, and pay damages, 
oracularly assures us that ‘‘the hand of the 
conspirator can be traced through the whole 
course of recent events, including the blowing 
up of the Maine.” Still another of this class 
not long ago announced that the cause of our 


great Civil War of 1861 was a conspiracy of | 


money lenders. 

Only a brain sick with rank suspicions can 
believe such preposterous libels. One who 
propagates them must be pitied for a mind dis- 
eased or else despised for his infamy. 


Free Men in Court. 

The jealousy of the Anglo-Saxon for lib- 
erty, justice, and fair play is strikingly shown 
by the common-law rule that prohibits a pris- 
oner to be manaciled on his trial except in 
cases of extreme necessity, lest the manacles 
might embarrass his mental] faculties or in 
some way prejudice his defense. Even in 
Lord Coke’s time, 300 years ago, this was 
an established rule, and is laid down in his 
Institutes, 3 Co. Inst. 34. A late American 
case to this effect is State ». Williams (Wash.) 
89 L. R. A. 821, in a note to which the au- 
thorities are reviewed. In terrible contrast 
with the fairness of these trials of free men is 
the torture with which for centuries the Span- 
ish Inquisition extorted confessions from the 
innocent as well as the guilty. Liberty and 
justice, developing the mental power, force- 
fulness, and resourcefulness of the common 
people in Anglo-Saxon nations, give the 
secret of their mighty advance beyond deca- 
dent Spain. 


Muddled Opinions. 


A judicial opinion that fails to state with 
clearness the questions to be decided is fortu- 
nately an exception in thiscountry. Yet there 
are some such. A very late opinion of one of 
our ablest courts makes repeated reference to 
a statute governing the case, but utterly fails 


de- | 


| act in hand when he reads the case. 
| less many American judges may learn much 
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to quote or recite from it enough to make the 
opinion fully intelligible to one who does not 
already know the terms of the statute. The 
opinions of English judges, as reported, are 
frequently slipshod in this respect. They 
often indulge in diffuse discussion of the vari- 
ous phases of a statutory provision without 
deigning to state its terms, and with a serene 
assumption that every reader must, of course, 
remember its language or have a copy of the 
Doubt- 


from the opinions of the English judges, but 
to do this they need not sacrifice the clearness 
and directness of statement in which Amer- 
ican judges distinctly excel their British 
brethren. 


Spiritualism as Insanity. 

That belief in spiritualism is not an insane 
delusion is fully established by many cases 
cited in the note to Kimberly’s Appeal (Conn.) 
37 L. R. A. on pages 270 et seg. But these cases 
also recognize the possibilities of fraud in 
using such belief to manipulate the believer. 
Therefore, when a person obeys supposed 
spirit communications in making a disposition 
of his property, whether by will or otherwise, 
the courts scrutinize the transaction most 
closely to see that a fraud has not been per- 
petrated. In pumerous cases it has been found 
that the belief has been played upon by dis- 
gusting hypocrites to enrich themselves out of 
the property of their deluded victims. The 
rule that one who gets a benefit from a con- 
fidential relation must prove the fairness of 
the transaction has fourfold force in case of 
supposed spiritual direction through a me. 
dium for the medium’s own profit. 


—_ 


Electric Railroad in Country Highway. 


The distinction between urban and country 
highways in respect to the uses which may 
lawfully be made of them has been frequently 
recognized by the courts, although the full 
extent of the difference is not clearly defined. 
This distinction is made in Pennsylvania R. 
Co, v. Montgomery County Pass. R. Co. (Pa.) 
27 L. R. A. 766, in respect to electric rail- 
ways. These are held to be additional servi- 
tudes on country roads, but not on city streets. 
The late Wisconsin case of Zehren ». Mil- 
waukee Elec. R. & L. Co.—L. R. A.—-, also 
holds that an ‘‘inter-urban electric railway 











CASE AND 






COMMENT. 





running upon the highways through country 
towns is an additional burden upon the high- 
way.” This question is of great practical im- 
portance in the present rapid development of 
suburban electric lines. In two states the 


question is already settled in favor of the 


abutter’s right to compensation. 
-- 


Original Packages at Retail. 








The right of an importer to sell original 
packages at retail as well as at wholesale has 
been fully established by the Supreme Court 
of the United States in the late case of Scholl- 
enberger v. Pennsylvania, reversing the de- 
cisions of the supreme court of Pennsylvania, 
which held that retail trade in original pack- 
ages was not protected as interstate commerce, 
and that putting up such packages for retail 
trade was a ‘transparent trick.” The un- 
soundness of the doctrine of the state court 
was discussed by ‘‘Case and Comment” for 
November, 1897, Vol. LV., p. 62, where it was 
said that the so-called ‘‘trick” is a “‘ mere 
exercise of a right to put up goods in a form 
that will be salable,” and that retail as well 
as wholesale trade between states is interstate 
commerce. These conclusions seemed so 
plainly inevitable, notwithstanding the deci- 
sions of the state court to the contrary, that we 
ventured to point them out. They are now 
established by the Supreme Court of the 
United States, which says that ‘the right of 
the importer to sell cannot depend upon 
whether the original package is suitable for 
retail trade or not. His right to sell is the 
same, whether to consumers or to wholesale 
dealers in the article, provided he sells them in 
original packages.” 





eiiccanin 
Sliding Scale in Taxing Legacies. 

Taxing legacies at higher rates as their 
amounts increase is held in the Missouri case 
of State, Garth, v. Switzler,— L. R. A.—, to 
be unconstitutional as a violation of the pro- 
vision for uniformity, because the tax there in 
question was construed to be a tax upon prop- 
erty. But it is held in Magoun 2, Illinois 
Trust & Savings Bank, 170 U. S. 283, Adv, 
S. 646, where a succession tax is held not 


to be a property tax but only a tax on the| 


succession, as it is in most other states, that 
an increase of the rate of taxation as the 
legacies increase in amount is not a violation 
of the Federal Constitution. This estab- 
lishes a principle of far-reaching importance, 





transmission of great estates when the owners 
die. Many people have trembled, foolishly 
enough, in the fear of a mythical tyranny of 
wealth. They may be much relieved to realize 
the power of the state over the transmission of 
property on the death of its owner. On the 
other hand, many people of wealth are likely 
to be alarmed at the possible tyranny of a ma- 
jority. They may well take courage from the 
past. The voice of the people, though not 
always sounding like the voice of God, has 
never been permanently wrong. 





—— __—— 


Serving the Public without Pay. 


Compelling a citizen to serve the state with- 
out pay is at least quite as much of a hard- 
ship as to take his property for public use 
without compensation. Yet the latter is pro- 
hibited by nearly all American constitutions, 
while the former is not entirely prohibited by 
any of them. In Indiana, Oregon, and Ten- 
nessee the Constitutions provide that ‘‘no 
man’s particular services” shall be demanded 
or his property taken without just compensa- 
tion. But even under this provision it is held 
that ordinary services such as may be required 
of all citizens or officials by law are not such 
‘* particular” services as to require compensa- 
tion. State vo, Henley (Tenn.) 39 L. R. A. 126, 
and note. By a similar rule the services of 
expert witnesses are held, in Dixon v. People 
(1ll.) 39 L. R. A. 116, and note, to be properly 
demandable without other compensation than 
ordinary witness fees. Men are often com- 
pelled to serve as jurors with only nominal 
compensation. So they may be obliged to 
work on highways and to serve in the militia 
or in the army in the time of war. In many 
ways the services of a citizen are subject to 
the call of the state. That men should so 
jealously guard their property by constitu- 
tional guaranties, and yet fail to create a simi- 
lar constitutional protection against being 
compelled to give their personal services to the 
state without pay, seems somewhat strange. 
The reason must be in the greater difficulty 
of measuring just compensation for such ser- 
vices than for property, or else in the fear that 
the state would be crippled by attempting to 
pay it. Yet the power has been so little 
abused that it remains almost unquestioned. 


— o——— 


Indemnity Plus Investment. 





To support its ingenious argument that 


which may have large scope in regulating the| there is no “property” in a life insurance 
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policy, ‘‘Rough Notes” says that a man who 
can afford to carry $500,000 insurance ‘‘must 
be a producer or represent production of such 
value that at his death a corresponding loss is 
incurred by those who become the recipients 
of his wealth.” This seems to be sheer as- 
sumption, which is not only unprovable, but 
untrue. If a man of wealth is healthy enough 
to pass a medical examination, his unpro- 
ductiveness, and even the entire worthlessness 
of his life from every point of view, will not 
defeat the insurable interest of his family in 
his life. He may be a mere cumberer of the 
ground, whose sole function in life is to spend 
money that others have earned, and every 
year’s continuance of his life may mean an 
additional loss to his heirs and legal represent- 
atives because he is steadily wasting his for- 
tune, yet his life insurance is none the less | 
collectible upon his death. 

The element of indemnity arising from the 
presumption that a person’s life is pecuniarily | 
valuable to his family is, indeed, sufficient to | 
prevent a life insurance policy from being a} 
mere wager contract, yet the feature of in- 
vestment is no small element in most modern | 
policies. In an endowment policy payable to 
the insured himself, this investment feature is 
particularly prominent. To say that a ten- 
year endowment policy involves nothing but | 
jndemnity to the family of the insured is| 
manifestly absurd. It combines investment | 
with indemnity—the business of a savings | 
bank with that of life insurance. To say that 
there is no ‘‘property” in such a policy for 
$100,000 that is nearing maturity is as untrue | 
that there is no property in a sav- 
ings bank deposit. As to such policies the | 
statement of ‘*‘Rough Notes,” that ‘‘indemni- | 
fying losers for the losses they sustain is all | 





as to ss 


there is to insurance,” is manifestly incorrect. 
Any fair and intelligent discussion of the taxa 
tion of such policies requires as the first step | 
the frank recognition of the fact that they | 
represent a property investment as well as 
indemnity. There may be abundant reasons 
against a tax on them, but it is certainly | 


| sort which does not change the result? 
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P.& 8S. 8. M. R. Co. (Wis.) 74 N. W. 561, 
— L. R. A. —-, which was a case of the unit- 
ing of two fires either of which alone would 
have destroyed the plaintiff’s property, and 
one of which was set by defendant's negli- 
gence, the novel doctrine is laid down that 
‘“‘where a cause set in motion by negligence 
reaches to the result complained of in alineof 
responsible causation, and another cause, hav- 
ing no responsible origin, reaches it at the 
same time so that what then takes place would 
happen as the effect of either cause, entirely 
regardless of the other, then the consequence 
cannot be said with any degree of certainty to 
relate to negligence as its antecedent.” If 
each fire had been caused by the negligence 
of a responsible person, the court considers 
that the liability would be joint and several 
‘‘because, whether the occurrence be inten- 
tional, actual, or constructive, each wrong- 


| doer in effect adopts the conduct of his co- 


actor, and for the further reason that it is 
impossible to apportion the damage or to say 
that either perpetrated any distinct injury 
that can be separated from the whole.” 

But why should a wrongdoer whose own 
negligence is sufficient to cause the whole 
damage be deemed to adopt one co-operating 
agency more than another when he did not 
contemplate either of them? Why should he 
be deemed to adopt a responsible agency that 
merely happens to co-operate with his and not 
to adopt one that is irresponsible? What dif- 


| ference does it make with his wrong or with 


his liability therefor whether an agency that 
merely happens to unite with his was re- 
sponsible or irresponsible, malicious or inno- 
cent? If his wrong was sufficient to cause 
the whole loss, how can he escape liability 
merely because of its unexpected and unneces- 
sary reinforcement by another agency of any 
Is it 
not as reasonable to impute to him the adop- 
tion of one chance reinforcement as well as 
another? But why should the adoption of 


j any additional cause be imputed to him when 


his own causal agency is amply sufficient to 


futile to deny that they constitute property. | accomplish the result, and would do so just 


———— ae vn | the same if the other cause were absent? The 
Effect of Irresponsible Co-operating | inability to apportion the loss or the responsi- 
Cause. | bility for it is, of course, the same whether 
— | the other cause is a responsible one or not. 
The liability for an injury resulting from | The result of the decision is that when the 


two independent causes, either of which alone | acts or negligence of two independent wrong- 
would have caused the loss if the other had | doers happen to unite in causing a loss which 
been absent, presents an interesting question | either alone would cause without the other, 
of much nicety. 


In Cook v. Minneapolis, St. | the injured party can hold them jointly and 
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severally liable if he can trace back both 
agencies to the respective wrongdoers, but if 
either wrongdoer can escape detection, the 
other one also is exempt from liability. The 
result is unjust, and the reasoning in support 
of it unsatisfactory. Sound principle seems 
to justify the proposition that any person 
whose wrong operates to produce a loss, and 
would produce it without the help of any other 
cause, will not be relieved merely because it 
happens to be joined by some other cause 
that would also be sufficient of itself to pro- 
duce the same result. This is the established 
doctrine in case of joint wrongdoers. The 
mere inability to establish the liability of one 
is no just defense to the other, And if the 
purely cumulative cause which unexpectedly 
co-operates with a wrong act is accidental 
and innocent rather than wrongful that fact 
does not seem to form any reasonable ground 
for denying the known wrongdoer’s liability. 


——— <I> 


Index to Notes 
IN 
LAWYERS’ REPORTS, ANNOTATED. 


Book 39, Parts 4 and 5. 


Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotations. 


Amusements; municipal regulation of, asa 


nuisance 528 
Animals; running at large as a nuisance 674 
Auctions; in street, as a nuisance 678 
Betting; on street, as a nuisance 681 
Bowling Alleys; municipal regulation of, 

as a nuisance 524 
Bridge; municipal control of, asa nuisance 681 
Building; as nuisance in street 662 
Coasting ; in street, as a nuisance 679 


Constitutional Law; decision against con- 
stitutional right as a nullity subject to 


collateral attack 449 
Convict Labor; in street, as a nuisance 6380 
Disorderly Houses; municipal regulation 

of, as a nuisance R21 
Drunkenness; municipal regulation of, as 

a nuisance 524 


Electricity ; use of in street, asa nuisance 621 
Evidence; opinions of subscribing witnesses 
as to sanity or insanity:—(I.) Admissibil- 
ity; (1I.) necessity of giving; (IIT.) scope; 


([V.) contradiction; (V.) weight 715 
Fences; as nuisance in street 662 
Fisheries; governmental control over :—In 

general; as between governments; gen- 

eral rigbt to regulate; power to grant 
rights to individual; right of individual; 
power to interfere with private right; 
close time; method of taking fish; reg- 





ulation of stream because of fish; right to 
prevent obstruction of stream; preserva- 
tion of fish in public waters; statutes; 
powers of local authorities; powers of 
fish officers; pollution of water: regula- 
tion of lobster fishery; penalties; joint 
offense; intent: constitutional provi- 
sions 

Gambling; municipal regulation of, as a 
nuisance 

Garbage; as a nuisance in streets 

Gas Pipes; in street, as a nuisance 

Highways; nuisance in, see NUISANCES. 

House of Ill Fame; municipal regulation 
of, as a nuisance 

Incompetent Persons. See EVIDENCE. 

Insanity. See EVIDENCE. 

Intoxicating Liquors; municipal regula- 
tion of, as a nuisance 

Judgment; decision against constitutional 
right asa nullity subject to collateral at- 
tack:—(I.) Denial of due process of law or 
other constitutional right of procedure: 
(a) in general; (b)-babeas corpus cases; 
(1I.) conviction for violating unconstitu- 
tional statute or ordinance; (ILI.) judg- 
ment on unconstitutional contract; (IV.) 
other cases 

Logs; right to construct log booms:—In gen- 
eral; boom must not block up stream; 
hability forinjury caused by boom; boom 
on property of third person; recovery 
for injury to boom; right of action 
against boom owner; charter power; 
acquisition of property by eminent do- 
main; governmental control 





581 


653 
680 


521 


525 


449 


491 


Municipal Corporations, See NUISANCEs. 


Noise; 0n street, as a nuisance 

Nuisances; municipal power as to nuisances 
affecting public morals, decency, peace, 
or good order:—(I.) Nuisances affecting 
public morals and decency: (a) in gen- 
eral; (b) houses of iil fame, ete.; (c) gam- 
bling ; (d) bowling alleys; (e) drunkenness; 
(II.) nuisances affecting public peace and 
good order: (a) in general; (b) intoxicat- 
ing liquors; (c) public amusements 

Municipal control over public nuisances 
upon public streets and highways created 
by street railroads and other electrical 
companies:—(I.) Street railroads; (I1.) 
telegraph and electrical poles, ete.; (ILL) 
steam and electricity 
Municipal power over nuisances affecting 

bighways and waters:—(L.) In general; (II.) 
removal of garbage, ete.; (III.) obstrue- 
tions of and encroachments on streets: 
(a) in general; (b) stalls, show-cases, sign- 
boards, ete.; (c) buildings and fences; (d) 
things overbanging streets, etc.; (e) trees 
on streets; (1V.) nuisances relating to the 
use of streets: (a) parudes and noise on 
streets; (Db) animals running at large; (c) 
vehicles; (d) selling on streets; (e) sliding 
in the streets; (f) sidewalks; (g) gas pipes; 
(h) convict labor on the streets; (i) betting 
on streets; (V.) waters, watercourses, etc. 

Opinions. See EVIDENCE. 

Parades; as nuisance in street 

Public Morals. ‘Sec NUISANCES. 

Show Cases; 0n sidewalk, as a nuisance 


co 
Fe 


609 


649 


aw 


6 
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Sidewalk ; nuisance on, see NUISANCES. 
Signboards; as a nuisance in street 661 
Sliding; in street, as a nuisance 57 
Smoke. See NUISANCE. 


Stalls; on sidewalk, as a nuisance : 661 
Steam; use of instreet, as a nuisance 621 
Street Railroads; as nuisances 609 
Telegraphs; telegraph poles and wires as 
nuisances in street 619 
Telephones; telephone poles and wires as 
nuisances in street 619 
Trees; On streets, as a nuisance 670 
Waters; pollution of, as a nuisance to fishery 589 
Municipal power over nuisances in 681 
Wills ; opinions of subscribing witnesses as to 
sanity or insanity 715 


Witnesses; opinions of, see EVIDENCE. 


The part containing any note indexed will be 
sent with Case and Comment for one year for $1. 


—-— — + — 


Among the New Decisions. 





Alteration of Instruments. 


Signing an instrument in which the amount 
is written in pencil, and leaving it with an 
agent for delivery, is held, in Walsh v. Hunt, 
(Cal.) 89 L. R. A. 697, not to constitute such 
negligence as will render the maker liable to 
an innocent holder for the agent’s forgery by 
raising the amount. 


Animals, 





Dogs, being domestic animals for the pur- 
pose of taxation under the Georgia Constitution 
are held, in Wilcox v. State (Ga.) 39 L. R. A. 
709, to be such within the meaning of statutes 
against cruelty to animals. 


Banks. 


The right of one who has given a check to 
prevent the application of future deposits 
thereto is denied in Gage Hotel Co. v. Union 
Nat. Bank (Ill.) 39 L. R. A. 479, on the ground 
that in that state the check when presented to 


the banker is an absolute appropriation of | 


money on deposit against which it is drawn. 

A bank which takes a check instead of cash, 
without authority, on selling stock, and noti- 
fies its principal of the deposit of the check to 
his credit, and afterwards pays his check for 
the proceeds thereof, is held, in Pepperday . 
Citizens’ Nat. Bank (Pa.) 39 L. R. A. 529, to 
have made a voluntary payment which cannot 
be recalled. 


Bicycles. 








| discerned only a few feet ahead of him and he 
is liable to meet moving vehicles or pedestrians 
is held, in Cook v. Fogarty (Lowa) 89 L. R. A. 
488, to be guilty of negligence which precludes 
his recovering from the driver of a vehicle with 
| whom he has a, collision, when the driver does 
not see him. 


Carriers. 





| A carrier that unloads goods during a storm 


onan open platform and leaves them unpro- 
tected from the weather because there is no 
| building or agent at that place and the bill of 
lading provides for delivery on the platform at 
‘the risk of the owner is held, in Allam 2. 
Pennsylvania R. Co, (Pa.) 39 L. R. A. 535, to 
be free from liability for injury to the goods, 
and such a contract is held not to be against 
public policy. 


Commerce. 





| A pine box in which packages of cigarettes, 


each sealed with an internal revenue stamp, 
}are placed, without any other packing or in- 
| closure, is held, in McGregor v. Cone (Iowa) 
39 L. R. A. 484, to be the original package, and, 
when that is opened, the packages of cigarettes 
are held subject to the state law. 
The case of Schollenberger ¢. Pennsylvania, 
recently decided by the Supreme Court of the 
| United States, holds that the right to sell 
| original packages of oleomargarine is not lost 
| because the packages are suitable for sale at re- 
| tail to consumers. 


Conflict of Laws. 





Marriage in another state, where it is lawful, 

| by a divorced man and his paramour, who go 

there to evade the law of their domicil, which 

| prohibits their marriage during the life of his 

former wife, is held, in Re Stull (Pa.) 39 
L. R. A. 539, to be invalid at their domicil. 


Contempt. 


Refusal to permit a man charged with con- 
| tempt by publications as to a trial, to show in 
defense that they were true, is held, in Mc- 
|Cla‘chy ». Superior Court (Cal.) 39 L. R. A. 
691, to be a deprivation of bis constitutional 
right to make a defense, and a denial of due 
process of law. 


Contracts. 


A contract of employment of a railroad en 


A person riding a bicycle without a light or | gineer, agreeing that he will not be discharged 
signal of warning when objects can be readily | without just cause but shall be promoted ac 
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cording to specified grades of service, is held, 
in St. Louis, I. M. & S. R. Co. v. Mathews 
(Ark.) 39 L. R. A. 467, to be lacking in 
mutuality, where he does not agree to serve for 
apy specified time. 

The remedy on promissory notes and war 
rants of attorney under statutes existing at the 
time they are made, which authorizes entry of 
judgment and issue and enforcement of ex- 
ecution thereon notwithstanding an assign- 
ment for creditors, is held, in Second Ward 
Sav. Bank o. Schrank (Wis.) 39 L. R. A. 569, 
to be an part of the contract 
which cannot be taken away by change of 
Statute. 

A subscription to secure the location of a 
college at orin a certain town on condition 
that a certain amount is subscribed is held, in 
togers v. Galloway Female College (Ark.) 39 
L. R. A. 636, to be enforceable where the 
parties accepted the amount subscribed as suffi- 
cient and the college was located accordingly, 
although there proved to be a deficiency in the 
amount, 


essential 


Corporations. 


An extension of the business of a corporation | 


into another state is held, in Lewis v. American 
Savings & L. Asso. (Wis.) 39 L. R. A. 559, to 
be within the power of the directors, and a de- 
posit of securities made by them in order to 
comply with the law of such state is held not 
to be ultra vires 


of an irrigation company shall be made only 
with the land for which it was issued are held, 
in Spurgeon v. Santa Ana Valley Irrig. Co. 
(Cal.) 39 L. R. A. 701, inapplicable to a sale of 
delinquent stock for default in payment of as- 
sessments, 


Counties. 


The raising of money by sale of bonds for a 


By-laws providing that a transfer of the stock | 





| 
Ejectment. 


Ejectment to compel the removal of tele- 
graph poies from a public highway over plaia- 
+iff’s land on which the line constitutes an ad- 
ditional burden is sustained in Postal Teleg. 
Cable Co. v. Eaton (Ill.) 39 L. R. A. 722, when 
compensation has not been made to the owner. 


Electrical Uses. 


| The fact that a wire charged with a danger- 

|ous current of electricity fell and caused in- 
jury is held, in Snyder v. Wheeling Electrical 
Co. (W. Va.) 39 L. R. A. 499, to make a prima 
facie presumption of negligence, but not a con- 
clusive one, as the misfortune may have oc- 
curred from inevitable accident. 


Evidence. 


Oral evidence to show that the maker of a 
note was only an agent, and signed it under an 
agreement with the payee that the principal 
only should be liable, is held, in Shuey v. Adair 
(Wash.) 39 L. R. A. 473, to be inadmissible. 


Executors and Administrators. 


A claim for funeral expenses of a mortgagor 
of land is, in Milward v. Shields (Ky.) 39 L. R. 
A. 506, denied priority over the lien of the 
mortgage under a statute providing that burial 
expenses shall be paid before any pro ruta dis- 
tribution. 


Fisheries. 





| The right of the state to protect fish in all 
streams through which they have freedom of 
passage to and from the public fishing grounds 
is sustained in People v. Truckee Lumber Co. 
| (Cal.) 89 L. R. A. 581, although the streams 
i over lands entirely subject to private 
ownership. 


Fraud. 





county building and exhibition at an exposi-| The mere naked assertion of the value of 
tion is held, in State, ez rel, Douglas County, 2. property by the vendor to the purchaser dur- 
Cornell (Neb.) 39 L. R. A. 513, to be for a pub- | ing negotiations for a sale, though consciously 
lic purpose or use which is authorized by the untrue and relied upon by the purchaser to his 
Constitution. hurt, are beld, in Gustafson +. Rustemeyer 
(Conn.) 39 L. R. A. 644, insufficient to consti- 
tute an actionable deceit. 


Gas. 
On the abandonment of a pipe line the re- 
any kind, are denied in Peay v. Western Union | moval of the pipe by a natural gas company 
Teleg. Co, (Ark.) 39 L. R. A. 463. jis sustained in Clements v. Philadelphia Co. 


Damages. 


Damages for mental anguish, independent 
of and unaccompanied by physical injury of 








8 CASE AND 


COMMENT. 





(Pa.) 89 L. R. A. 532, provided the right is 
exercised at the time and in the manner least 
harmful to the landowner and subject to pay- 
ment for injury to growing grain or grass be- 


yond the mere opening and filling of the| 


trench. 


Husband and Wife. 


Under a power given to a wife to appoint 


another trustee instead of the one named in a} 


trust deed executed by her husband for the ben 
efit of the wife and her children, it is held, in 
Stearns v. Fraleigh (Fla.) 39 L. R. A. 705, that 
she may appoint the husband himself, if the 
former trustee resigns. 


Insurance. 


One entitled to a paid-up policy in proportion 
to premiums, paid on surrendering his policy, 
after paying three premiums, if he has not been 
in default more than six months, is held, in Mu- 
tua! Life Ins. Co. v. Jarboe (Ky.) 39 L. R. A, 
504, to be entitled to such paid-up policy on 
demand after three payments, if made during 
his lifetime, although the policy is not sur- 
rendered. 


Insurance on wearing apparel, jewelry, etc., | 


contained in a specified building is held, in 
British America Assurance Co. 2. Miller (Tex.) 
39 L. R. A. 545, not to cover the property at 
another place where the family was tempora 
cally, as the agent knew. 


Judgment. 


A judgment pro confesso after striking out 
an answer because of defendant’s contempt is 
held, in Hovey ov. Elliott(N. Y.) 39 L 
449, affirmed 167 U. S. 409, 42 L. ed. 215, to 
be void on collateral attack as a denial of the 
constitutional right defend. 


to 


Landlord and Tenant. 


The right of a railroad company which pur- | 


chases « ninety-nine year lease of a building to 
remove a small corner of it 


Metropolitan West Side Elevated R. Co. (C. C. 
App. 7th C.) 39 L. R.A. 711, although the 
building was erected by the tenant under a 
stipulation requiring compensation to him on 
the expiration of the lease, or in lieu thereof a 
certain extension of the lease. 


R. A. | 


in order to make | 
way for an elevated track is denied in Bass ». 


———S 


Libel. 

To publish that a debtor pleaded the statute 
| of limitations, and to say that this is dishonest, 
is held, in Hollenbeck v. Hall (Iowa) 39 L. R. 
A. 724, insufficient to constitute a libel. 


Logs. 

The erection of a log boom on a navigable 
stream in violation of law is held, in Miller ». 
| Hare (W. Va.) 39 L. R. A. 491, insufficient to 
| give an individual a right of action unless he 

suffered a special and peculiar damage. 


Mines. 


Although a parol partition of land does not, 
as matter of law, include a partition of coal 
under the surface, it is held, in Byers ». Byers 
(Pa.) 39 L. R. A. that the presumption is 
that the coal is included in the partition. 


-or 


voi, 


secs 
Municipal Corporations. 


An ordinance precluding competition for a 
| street-paving contract by requiring the use of 
}asphaltum which can be obtained only from 
premises owned and controlled by one private 
corporation is held, in Fishburn . Chicago 
([ll.) 39 L. R. A. 482, to be void as against 
public policy in creating a monopoly, although 


there is a provision for letting the contract to 
rily staying, although they went there periodi- | 


the lowest bidder. 

An ordinance against cruelty to animals is 
sustained in State v. Karstendiek (La.) 39 L. 
R. A. 520. With this case is an extensive note 
on municipal power as to nuisances affecting 
public morals, decency, peace, and good or- 
der. 

An 
dense 


ordinance declaring the emission of 
black or thick gray smoke to be a 
nuisance, without any limitation as to the 
time of emission, or as to its being in fact a 
nuisance, or providing any inquiry as to these 
matters, is held, in St. Louis v. Edward Heitze- 
berg P. & P. Co. (Mo.) 39 L. R. A. 551, to 
be invalid, as it is not sufficiently certain. 
| The right of acity to remove the turnout 
of a street-railway company forcibly and sum- 
marily, without notice or hearing, is denied, 
|in Cape May v. Cape May, D. B. & S. P. R. 
|Co. (N. J.) 39 L. R. A. 609. 

An ordinance requiring a street-railway 
company to sprinkle streets without defining 
when and in what manner the sprinkling is to 
be done is held, in State ©. New Orleans City 
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& L. R. Co. (La.) 39 L. R. A. 618, to be in- 
valid, as it leaves the measure of duty to con- 
jecture. 

An ordinance prohibiting dogs from run- 
ning at large on streets is sustained in Hagers- 
town v. Witmer (Md.) 39 L. R. A. 649, as an 
exercise of the general power to provide for 
yood good order 

An ordinance prohibiting awnings over side- 
walks except when on a ‘“‘suitable frame” is 
held, in State o Clarke (Conn.) 39 L. R. A 
670, to be void for uncertainty. 


government, peace, and 


| 
| 
| 
i 
Negligence in selling loaded cartridges which 
are alleged to be but are not in fact the kind 
asked foris held, in Smith 7. Clarke Hardware | 


Co. (Ga.) 39 L. R. A. 607, to create a liability 
for a resulting injury to the purchaser. 


Negligence. 


Receivers. 


The priority of claims against a receiver 
for wages when earnings which should have 
been applied to them have been wrongfully 
diverted to the benefit of bondholders is held, | 
in Drennen & Co. v. Mercantile Trust & D. 
Co. (Ala.) 39 L. R. A. 623, to be enforceable 
in case of a private corporation such as a man- 
ufacturing or mining company as much as if 
it were a railroad company, 
| 


Replevin. 





The right to replevin goods fraudulently 
purchased, without tendering back a partial 
payment of the consideration, is sustained in 
John V. Farwell Co. v. Hilton (C. C. E. D. 
Wis.) 39 L. R. A. 579, where the purchaser had 
realized from the sales more than the amount 
which he had paid. 


Schools. 


A condition authorizing the dismissal of a 
school superintendent is held, in Freeman 2, 
Bourne ( Mass.) 39 L. R. A. 510, to be implied 
in case circumstances arise which render him 
no longer able or fit to perform the duties of | 
his position, 


Set-Off. 
The immaturity of a debt at the time of the 


debtor’s death is held, in Ainsworth 2. Bank of 


California (Cal.) 39 L. R. A. 686, insufficient 


to prevent its set off against a claim due to the 
estate, if it is mature at the commencement of 
the action. 
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Street Railways. 


A street railway company which constructs 
a platform along a street temporarily sub 
merged during a freshet is held, in Finseth v. 
City & S. R. Co. (Or.) 39 L. R. A. 517, to be 
required to makeit reasonably safe, but not, as 
matter of law, to provide a light for it at night. 


Taxes, 





A herd of sheep driven through the state, 
not merely for transportation, but partially 
with the purpose of grazing and feeding them 
is held, in Kelley ». Rhodes (Wyo.) 39 L. R. 
A. 594, to be subject to taxation as personal 
property in transit. 


Trade-marks. 





Unincorporated associations of workmen, al- 
though not manufacturers or vendors of goods, 
are held, in Tracy v. Banker (Mass.) 39 L. R. 
A. 508, to be within the protection of a statute 
against counterfeiting labels and 
“any person, association, or union.” 


stamps of 


Warehousemen. 





The right to give warehouse receipts upon 
one’s own property, in his own possession, to 
secure his own debt, is denied in Franklin Nat. 
Bank v. Whitehead (Ind.) 39 L. R. A..725, even 
if he is a public warehouseman. 

Wills. 

An omission to provide for a child by will, 
which will entitle the child to share as in case 
of intestacy under a statute, is held, in Re Cal- 
laghan (Cal.) 39 L. R. A. 689, not to appear 
where a devise was made which was ineffect 
ive because testatrix did not own the property 


| described. 


A ruling in favor of the claim of proponents 
of a will, that its formal execution is to be as- 
sumed, is held, in Re Stetson’s Will (Mass.) 39 
L. R. A. 715, insufficient to prevent them from 
subsequently calling the subscribing witness 
to testify to its execution. 


Writs. 


An officer of a foreign corporation which has 


| . . 
no place of business in the state, and has never 


done any business there, is held, in Carstens 2, 
Leidigh & H. L. Co. (Wash.) 39 L. R. A. 548, 
when he was only casually and temporarily in 
the state, not subject to service of process so as 
to give jurisdiction to render judgment in per- 
Sonam against the corporation, 
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